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Writer's e-mail address:  mowsley@elpolaw.com 

 

October 1, 2012 

 

VIA ELECTRONIC MAIL ONLY 
 

 

 

Mr. Kevin C. Brown, General Counsel 

Education Cabinet – Dept. of Education 

Capital Plaza Tower 

500 Mero Street 

Frankfort, KY 40601 

 

Re: Kentucky Department of Education 

 Written Comments Regarding Proposed Regulation – 704 KAR 7:160 

 Use of Restraint and Seclusion in Public Schools 

 

Dear Kevin: 

 

 I am submitting these written comments on behalf of the 37-member districts of the 

Green River Regional Educational Cooperative (“GRREC”).  I am copying Tina Drury by 

electronic mail so the comments are received by October 1, 2012, the comment period set out in 

the notice.  First, we want to thank you for the opportunity to speak at the public hearing held on 

September 25, 2012.  By my count, there were 21 separate speakers that day who expressed 

opinions on both sides of this important issue, although the vast majority of the speakers had 

concerns with various provisions of the proposed regulation.  These educators unequivocally 

stated that they would support a reasonable regulation on restraint and seclusion – one that 

considered not only the safety of a student who may need to be restrained or secluded, but the 

safety and well-being of all students and staff in Kentucky schools.  They strongly support a 

restraint and seclusion regulation which would require training and parental notification.  

 

 All educators want to have a safe environment in all schools in the Commonwealth.  It is 

the number one priority, because learning cannot occur unless all students are safe in their school 

environment.  The standing room only participation at the public comment on September 25 

shows how strongly superintendents and school personnel believe that the proposed regulation, 

704 KAR 7:160, Use of Restraint and Seclusion in Public Schools, will not further the objective 

of providing a safe place to learn.  The proposed regulation, while well intended, has many 

predictable adverse effects on safety of students and school personnel.   

 

 You heard from many superintendents and other administrators regarding the unintended 

consequences of this proposed regulation and their experience, which collectively represents 

hundreds of years in public education.  It would unduly lengthen this letter to recite that 

testimony here, as I know you took copious notes and attentively listened to all view points.  

Rather, I will address the legal issues raised in the proposed regulation.   
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1. Statutory Authority 

One of the statutes which the Kentucky Department of Education (“KDE”) cites as 

authority for its promulgation of this regulation is KRS 158.444. Interestingly, it is this very 

statute which requires KDE to collaborate with the Kentucky Center for School Safety 

(“KCCS”). However, in a letter dated July 26, 2012, the Executive Director signed a letter to 

KDE which outlined his concern that, because of this regulation, “more students and staff will be 

injured.”  

 

2. Necessity, Function, and Conformity 

In the regulation’s preface, KDE states as follows: 

 

The first responsibility of Kentucky schools is to ensure that schools promote a 

safe learning environment for all children, teachers and staff. The use of improper 

restraint and seclusion by districts directly affects the physical welfare of students 

and may result in physical harm or death of students. Because there is not 

evidence that restraint or seclusion is effective in reducing the occurrence of 

inappropriate behaviors, restraint or seclusion should never be used except in 

situations where a child’s behavior poses imminent danger of serious physical 

harm to self or others. 

 

 This language suggests that KDE may not fully understand when, why, or how physical 

restraint and seclusion is being used in Kentucky schools.  First, the testimony from an array of 

Kentucky superintendents, administrators, special education directors and teachers, established 

that the use of restraint and seclusion is actually used for the physical welfare of students and 

staff to prevent harm to students and staff and that more children, teachers, and staff will be 

injured if this regulation is adopted. Additionally, the testimony of these individuals 

demonstrates that Kentucky educators are not using restraint or seclusion to reduce the 

occurrence of inappropriate behaviors – indeed, this is what positive behavioral interventions are 

designed to do.  Rather, our educators are using restraint and seclusion to stop a dangerous 

behavior, usually either because positive behavior interventions or de-escalation techniques have 

failed or because the dangerous behavior started to abruptly for them to be implemented.   

 

 It is also concerning that the KDE has apparently failed to recognize what the educators 

recognize - that there are innumerable times that physical harm has been prevented in Kentucky 

schools solely because of the appropriate and reasonable use of restraint and seclusion by trained 

educators.  

 

3. The Regulation Conflicts with KRS 161.180 

KRS 161.180 requires teachers and administrators in Kentucky to “hold pupils to a strict 

account for their conduct on school premises, on the way to and from school, and on school-

sponsored trips and activities.” 
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In Nelson v. Turner, the Kentucky Court of Appeals considered the language of this 

statute and held that a school district, its faculty, and its administrators must “take all reasonable 

steps to prevent foreseeable harm to students.” 256 S.W.3d 37 (Ky. Ct. App. 2008). If they do 

not, they can be held liable for injuries caused by negligent supervision.  As written, the 

proposed regulation directly conflicts with this requirement and places all educators in an 

untenable legal position.  

 

This statute was also considered by the Kentucky Court of Appeals in another case. Here, 

the Court held that this statute means that a teacher may use whatever means is reasonably 

necessary to prevent the infliction of personal injury.  Owens v. Commonwealth, 473 S.W.2d 

827 (Ky. Ct. App. 1971. 

 

4. What constitutes “imminent danger of serious physical harm?” 

 Under the proposed regulation, restraint and seclusion is precluded except when a 

student’s behavior presents “… an imminent danger of serious physical harm to himself or 

others, but does not include inappropriate behavior such as disrespect, non-compliance, 

insubordination, or out of seat behavior.”  Accordingly, if two students get into a fight, school 

personnel will be prohibited from intervening unless the students’ actions pose an immediate risk 

of “serious” physical injury to themselves or others.  Undoubtedly, applying the “serious 

physical harm” standard will be challenging, as school personnel will be required to make a snap 

judgment about whether the student is in imminent danger of serious physical harm or just 

physical harm.   

 

 While the term “serious physical harm” is not defined in the proposed regulation, the 

Individuals with Disabilities Education Act, 20 U.S.C. § 1400, et seq., utilizes the term “serious 

bodily injury” in conjunction with the implementation of a 45-day alternative placement for a 

special education student.  This terminology is similar to the language in the proposed restraint 

and seclusion regulation.  The IDEA and its regulations adopted the federal criminal code for the 

definition of “serious bodily injury,” and Kentucky’s penal code uses the same definition.  Under 

the federal criminal code and Kentucky’s penal code, serious bodily injury is defined as 

“physical injury which creates a substantial risk of death, or which causes serious and prolonged 

disfigurement, prolonged impairment of health, or prolonged loss of impairment of the function 

of any bodily organ.”  KRS 500.080(15). 

 

Courts have previously determined that the standard for serious physical injury is very 

high.  In analyzing this term, courts have held that certain injuries are not “serious.”  Most 

educators and parents would disagree if they or their children had any of the following such 

injuries inflicted on them.  In Souder v. Com., 719 S.W.2d 730 (Ky. 1986), a three-year-old child 

was physically and sexually abused and sustained burns from a cigarette and/or a cigarette 

lighter.  The Kentucky Supreme Court, while acknowledging that what happened to the child 

was “hideous,” determined that the injuries were not “serious.”  In explaining its decision, the 

Court stated that the child’s physical injuries were relatively minor, were successfully treated in 

the emergency room, and did not require subsequent treatment.  Likewise, in Little v. Com., 2009 
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WL 1110336 (Ky. 2009) (unpublished), the Kentucky Supreme Court determined that the 

injuries suffered, a bloodied nose, a cut lip, and a cut on the victim’s leg (which left a scar), were 

not sufficient to be deemed “serious.”  See also Holbrook v. Com., 925 S.W.2d 191 (Ky. App. 

1995) (holding that bruises on the buttocks from three strikes of a paddle did not constitute 

“serious physical injury”). 

 

In relation to the interpretation of the meaning of “serious bodily injury” under the IDEA, 

administrative agencies have determined that behavior such as a student kicking a teacher’s shins 

and stomping on her toes until both her legs and feet were red did not constitute serious bodily 

injury.  In re:  Student with a Disability, 108 LRP 45824 (W. Va. SEA June 4, 2008).  Biting a 

staff member on the arm, assaulting school district personnel, and engaging in violence that 

results in the student-victim sustaining a concussion has also been determined to not rise to the 

level of “serious bodily injury.”  El Paso County School District Eleven, 107 LRP 33382 (SEA 

CO 2007); Tehachapi Unified Sch. Dist., 106 LRP 22450 (SEA CA 2006).  Further, a student in 

a Pennsylvania school district was found not to have caused serious bodily injury when he 

followed another student into the bathroom and kicked and punched him several times, leaving 

the student-victim with a broken nose.  While the hearing officer in that case determined that 

such behavior did not rise to the level of “serious,” any parent would certainly believe their 

child’s broken nose would constitute a “serious” injury and would have little sympathy for the 

legal distinction or for school officials who allowed such to occur. 

 

As demonstrated above, in order for school personnel to restrain or seclude a student, 

they must be able to conclude that the potential for inflicted injury is significant and something 

more than cuts, abrasions, or bruises which result from the typical fist fight.  There are several 

problems with this approach.  First, utilizing an “imminent danger of serious physical harm” 

standard requires that the school employee make a spur-of-the-moment decision about what type 

of injury might be inflicted.  It is easy to evaluate an injury for its seriousness after the injury has 

occurred and all medical evidence and subjective information on pain and treatment have been 

obtained.  However, this simply cannot be done effectively during the course of an incident such 

as a fight between two students or when a special education student is threatening harm to 

himself or to someone else, as many such altercations only last a matter of seconds.   

 

Secondly, in following the provisions of the proposed regulation, educators will 

unquestionably feel that they have to choose between two persons.  Do they protect the student 

or staff member being harmed from any and all injury, which is what most (and arguably all) 

parents and family members would want, or do they follow the regulation and attempt to utilize 

positive behavior interventions, all the while allowing a non “serious” injury to occur?  It is 

likely that educators will be sued if they follow this proposed regulation and as a result students 

are injured, when they could have restrained or secluded the instigator and prevented some or all 

of the injuries.  On the other hand, if they ignore the regulation and step in to protect a child or 

staff member from harm, they could be reported to the Education Professional Standards Board 

for violating the regulation, following which their certification could be suspended or revoked.  

Either of these scenarios puts educators in an untenable position.   
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The use of positive support interventions is supported by Kentucky schools and is already 

being implemented by many, if not most, of the school districts.  In a best case scenario, utilizing 

positive support interventions may, perhaps, be the safest approach for a student who behaves 

violently.  Nonetheless, school employees are charged with the care of the students in their 

districts, and there will be situations in which those employees will be faced with the task of 

protecting students from a known risk.  Used properly and responsibly, restraint and seclusion 

protects students in Kentucky schools from harm and enables students with serious emotional or 

behavioral issues to be educated in the least restrictive and safest environment. 

 

5. Restraint Prohibited by Medical Professional 

 Section 3(2)(f) of the proposed regulation provides that school personnel are prohibited 

from restraining a student at any time if a licensed medical professional has forbidden it.  If a 

doctor provides a note that restraint or seclusion cannot be performed for a particular student, 

then school personnel will be in violation of the regulation if they restrain that child.  Even in a 

cut and dry situation where a student is clearly in “imminent danger of serious physical injury,” 

school personnel could not restrain the student.  In a real-life scenario where such a student was 

going to harm himself or someone else, a school employee would violate the regulation and 

restrain the student in an effort to keep someone else from being harmed.   

 

 In addition, “medical professional” is not defined in the proposed regulation.  With no 

definition, the question remains whether the term is limited to a licensed physician, especially 

one who may have expertise in an area involving a student’s mental disabilities such as a 

psychiatrist, or whether the term will be interpreted more broadly to include general 

practitioners, physicians’ assistants, nurse practitioners, registered nurses, and licensed practical 

nurses. 

 

 While most doctors are professional in their judgment, school districts have seen many 

occasions where doctors will sign a statement requested by the parents for no reason other than 

the parent requested it.  Under this proposed regulation, a student who has received a prohibition 

against physical restraint by a licensed medical professional could literally kill another student 

and the school district would be powerless to act.  Surely that cannot be the intent behind this 

provision, which was originally struck before the Kentucky Board of Education considered this 

regulation in August 2012, but added back at that board meeting. 

 

6. Requirement for a Functional Behavioral Assessment 

 

 Section 3(7) of the proposed regulation requires a Functional Behavioral Assessment 

(“FBA”) to be performed following the first incident of restraint.  It is one thing to require an 

FBA to be performed for a special education student, but to require that it be performed for a 

regular education student is not practical, and it’s a waste of school resources.  If a regular 

education student has to be restrained or secluded, it will most likely be due to an incident that is 

not likely to reoccur.  If an FBA has to be performed for every student who is restrained for 

fighting, this will require a great deal of time and money to be spent on something that is 
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completely unnecessary.  If a student’s parents refuse to allow the student to submit to an FBA, 

the school would be powerless to act even if it believed one should be developed 

 

7. Restriction on Prone or Supine Restraint 

 

 Section 3(2)(f) of the proposed regulation prohibits prone or supine restraint under any 

situation.  The uncontroverted testimony of the school administrators is that if a large student 

resists physical restraint when in imminent danger of serious physical harm to himself or others, 

he is unlikely to be able to be restrained in a standing position.  As one school administrator 

testified, you are going to the floor; it’s just a question of who takes who there.  This proposed 

regulation literally means that if the educator cannot restrain the student in a standing or seated 

position, restraint cannot be used no matter how imminent the danger of serious physical harm.  

The effect is to put educators in a position where they cannot utilize their training to protect the 

safety of the students in the building. 

 

8. Interference with Student’s Ability to Communicate 

 

 Section 3(3)(b) provides that physical restraint may not be used if it interferes with a 

student’s ability to communicate in the student’s primary language or mode of communication.  

This means that a student who cannot speak and uses sign language exclusively could not be 

restrained no matter how imminent the risk of danger of serious physical harm unless someone 

was present who could communicate with that student in sign language.  Likewise, educators in 

many schools are confronted with students speaking multiple languages and while they do have 

teachers who teach English as a second language, this regulation, if adopted, would prohibit any 

physical restraint no matter how dire the circumstances unless someone was present who could 

speak with the student in his primary language or mode of communication.  

 

9. Restraint Prohibited Unless Student’s Face is Monitored 

 Section 3(3)(c) prohibits physical restraint unless a student’s face can be monitored for 

the duration of the restraint.  This means that a student could not be restrained from behind no 

matter what circumstances existed unless there is another adult in the room who is monitoring 

the student from the front so that the student’s face could be seen throughout the duration of the 

physical restraint.  That is not practical in all situations because the educators’ primary 

responsibility is for the safety of the students, and this means all students and staff in the school 

not just the student who is creating the imminent risk of serious physical injury. 

 

10. Requirements of Debriefing Session 

 

 Section 5(5) requires a debriefing session if the student requests one after the imposition 

of restraint and seclusion and further requires all school personnel who were “in the proximity of 

the student immediately before and during the time of the incident, the parent, the student, if the 

parent requests or the student is an emancipated youth” be involved in the debriefing.  If the 
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incident occurs in the school cafeteria or at a football game or basketball game, or other event 

where large numbers of students are present, the proposed regulation would require, upon 

request, debriefing of all students and adults in the vicinity and not merely the students and 

adults involved in the actual physical restraint.  That is an unreasonable requirement and the 

scope of any debriefing session should be left to the sound discretion of the school 

administrators. 

 

11. Destruction of Property 

 

 Section 3(1)(d) prohibits physical restraint to prevent property damage in the absence of 

imminent danger of physical serious harm to self or others.  Superintendent Settle presented 

photographs at the public hearing demonstrating the scope of damage that was done to a 

classroom, including the destruction of other students’ school papers and assignments, which 

can literally occur in a matter of seconds.  Essentially, this regulation provides that if a student 

throws a computer, or 20 computers, in the floor and not in the direction of another student, the 

destruction of school property, teacher property, or other student property must be tolerated and 

the student can be asked to stop, but cannot be restrained in any manner to prohibit further 

destruction.  Surely, that cannot be the intention behind this prohibition. 

 

12. Disruption of the Educational Process 

Finally, the testimony of the educators at the hearing also established that trained 

educators should be allowed to restrain or seclude a student if they determine that such is 

reasonably necessary to address a significant disruption of the educational process. Examples 

shared at the hearing include a student who begins to undress in a classroom or a yelling or 

screaming student who refuses to leave a classroom where other students are trying to learn.  

 

Summary 

 

 The courts have long held that public school educators must have discretion in acting in 

matters involving student behavior.  In Wood v. Strickland, the Supreme Court held that the 

success of the public education system “relies necessarily upon the discretion and judgment of 

school administrators and school board members …”  Wood v. Strickland, 420 U.S. 308, 326 

(1975).  This premise is especially true when special education is involved.  See Heather S. v. 

State of Wisconsin, 125 F.3d 1045, 1057 (7
th

 Cir. 1997) (court “must defer to trained educators”). 

 

 In Wofford v. Evans, 390 F.3d 318, 321, 323 (4
th

 Cir. 2004), the Court held: 

 

School officials must have the leeway to maintain order on school premises and 

secure a safe environment in which learning can flourish. Such leeway is 

particularly necessary when school discipline is involved. The Court has noted the 

"substantial interest of teachers and administrators in maintaining discipline in the 

classroom." T.L.O., 469 U.S. at 339. Educators must be able to respond 

effectively to the disciplinary exigencies of the moment. They must also be able 

http://www.lexis.com/research/buttonTFLink?_m=23eefa37473d642497e2bcf46e5f99e5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b390%20F.3d%20318%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=68&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b469%20U.S.%20325%2c%20339%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=76&_startdoc=71&wchp=dGLbVzB-zSkAz&_md5=6580cfe56a8c450b5972b96746ed068f
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to tailor these responses to the peculiar remedial needs that exist in particular 

schools. The Supreme Court has long recognized that educators are best situated 

to identify those needs and optimize their implementation. See Hazelwood Sch. 

Dist. v. Kuhlmeier, 484 U.S. 260, 273, 98 L. Ed. 2d 592, 108 S. Ct. 562 (1988).” 

  

 If the proposed regulation were adopted, teachers and administrators might face liability 

for omissions that lead to student injury. See generally Johnson v. Dallas Indep. Sch. Dist., 38 

F.3d 198, 201-02 (5th Cir. 1994)(discussing the circumstances under which school officials may 

be liable for shooting deaths of students). Under the proposed regulation, the consequences of 

action would be as serious for educators as the consequences of inaction.  

  

 In the final analysis, the balance of rights and interests to be struck in the disciplinary 

process is a task best left to local school systems, operating, as they do, within the parameters of 

state law. The Supreme Court has recognized as much. See Kuhlmeier, 484 U.S. at 273.  

 

 While this regulation was undoubtedly well-intentioned, it is an overreaction to a 

theoretical problem that does not exist to any serious degree.  The proposed regulation does not 

take into account the practical realities of controlling student behavior in an environment where 

hundreds of students will be affected by the disruption and destruction of a very few.  It is the 

antithesis of a common-sense approach which could and would be supported by educators and 

administrators across Kentucky. 

 

 The lack of definitions will necessarily cause the courts to look to other statutes and those 

decisions certainly would not be consistent with the view of most educators or the public at large 

in trying to determine what constitutes an imminent danger of serious physical harm.  The 

Kentucky School Board Association (KSBA) has worked with the Commissioner of Education 

and has proposed a very sound and practical resolution that encourages positive intervention for 

disruptive students, but retains the right, indeed the obligation of the school officials, to act 

reasonably to prevent injury to all students and staff, serious property damage, and significant 

disruptions of the educational process.  This proposed regulation is not workable in the real 

world, and likely will cause very real harm to Kentucky students and educators. For all these 

reasons, the regulation should be amended to delete the objectionable provisions as noted in 

these written comments. 

 

     Very truly yours, 

 

     ENGLISH, LUCAS, PRIEST & OWSLEY, LLP 

 

     /s/ Michael A. Owsley 

     Michael A. Owsley 

MAO/kkh 

cc: Ms. Tina Drury – via electronic mail only – Tina.Drury@education.ky.gov  

 Mr. George Wilson – via electronic mail only - george.wilson@grrec.ky.gov  
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