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Comments to the Kentucky Department of Education  
c/o Attorney Kevin Brown 
 

 Re:  Proposed regulation 704 KAR 7:160: Use of Restraint and Seclusion in 
Public Schools           
 

 
This correspondence concerns the "Proposed State Rules for the Use of Restraints & Seclusions 
in Public Schools" 704 KAR 7:160 adopted by the Kentucky Board of Education ("BOE").  
Hearing to be held September 25, 2012 and all written comments to be submitted by October 1, 
2012.  To become effective around November unless the legislature, governor or attorney 
general declares this proposed regulation “deficient” i.e. illegal, arbitrary, cost, prohibitive and/or 
overreaching.  
 
We are writing to express our concerns regarding 704 KAR7:160.  As you know, NDRN and the 
local Disability Rights organizations were not able to get the legislation they wanted passed at 
the Federal level, and are now going state by state and school by school disseminating false and 
incomplete information to get policies and legislation passed at the state level that they were 
unable to get passed at the Federal level.   
 
 
We advise that NDRN is soliciting the assistance and has developed "talking points" for all 
Disability Rights and Advocates formerly Protection and Advocacy agencies in all 50 states 
(collectively “DR”).  There are three main "talking points" and policy reforms currently being 
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advanced by these attorney populated lobbying groups1: (1) the ban of prone/floor restraint; (2) 
the use of restraint only when there is a threat of imminent serious bodily harm, and (3) the 
elimination of physical intervention from a student's Individualized Educational Plan (IEP) or 
Behavioral Plan (BP).  We now advise that all three proposed policy reforms are illegal.  Further 
we advise that many of these attorney populated lobbying groups are misusing their mandate to 
coerce, embarrass, harass and threaten schools, districts, personnel and teachers who are in 
compliance with the law, but who merely do not agree with some of the Disability Rights 
Attorneys' positions. 
 
As the Kentucky Department of Education is also aware, Congress thrice rejected enacting 
legislation regarding the use of restraint and seclusion in schools.  One of the first provisions 
dropped from proposed legislation in the House was the proposed ban on prone/floor restraint.  
This ban was immediately rejected by both the House and the Senate, and never made it out of 
either committee.  With respect to this and the other Disability Rights (DR) talking points we 
have issue with the following recommendations and statements: 
 

• DR's Recommendation: restrict the use of crisis management techniques of restraint 
and/or seclusion to cases of imminent danger to a student or to other persons. 
 

o HWC Comments: By eliminating the use of physical intervention or restraint as a 
treatment modality DR is recommending that the school’s faculty and 
professionals allow crises to escalate to the point of imminent physical harm 
before they can physically intervene regardless of whether this course of action is 
in the best interest of the student or others.  For this and other reasons explained 
in more detail below, HWC believes this is a mistake. 
 

 
• DR's Recommendation: Strategies such as restraint and seclusion should be used only for 

crisis management, not as recurring behavioral interventions i.e. "treatment." 
 

o HWC Comments: The decision as to whether physical intervention is an effective 
and therapeutic tool should not be imposed on schools and their bona fide clinical 
experts, parents and guardians and their children by the legislature or DR 
members with no medical or clinical expertise who are not treating the child. 
Indeed, there is not one medical doctor on the NDRN report and we have not seen 
anyone with the professional or educational qualifications weigh in favor of this 
recommendation.  Parents should be free to choose the treatment and treatment 
provider they feel is best suited for their child.   
 

 

                                                           
1 These disability rights lobbying groups (DR) are comprised of attorneys, not clinicians or doctors.  The DR groups 
simply do NOT have the professional judgment, educational or clinical experience to support the policy reforms 
they are recommending.  
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• DR's Unsubstantiated Statement: Prohibit the use of  . . . physical restraints that restrict 
the student's ability to breathe and communicate such as prone restraint.   
 

o HWC Comments: We object to this recommendation/unsubstantiated statement 
because the language implies that all prone restraint restricts the student's 
ability to breathe and communicate.2 3  This DR lobbying point is simply untrue 

                                                           
2 In  New Hampshire legislation was proposed to restrict the use of prone restraint.  A restriction that was strongly 
objected to by many child care facilities.  The NH legislation was crafted by the Disabilities Rights Center, and 
would have prohibited prone restraint or any other intervention that resulted in undesirable outcomes such as chest 
compression, blockage of airways, impeded circulation, etc.  
 
The assumption, of course, was that prone restraint necessarily resulted in these undesirable outcomes. 
  
After testimony on this proposed legislation, a HWC practitioner and child care facility director was invited to 
participate in the workgroup, comprised of several state senators, representatives of New Hampshire's child-
protective and juvenile justice agency (who opposed this bill), and several advocacy groups (who supported the bill). 
  
When queried on how a prone restraint would not result in chest compression, the HWC Instructor offered to 
demonstrate the Primary Restraint Technique® (PRT) ®.  After the subject who I demonstrated on, himself a 
proponent of the legislation, ceded that he felt no pressure to his chest or back, most participants in the work group 
were willing to eliminate the proposed prohibition on prone restraint.  The bill will be amended accordingly. 
  
Afterwards, one of the representatives from the state's child-protective/juvenile justice agency told me the 
demonstration of the Primary Restraint Technique® was the primary factor in turning the tide of sentiment away 
from this prohibition.  
 
Of course, it was a supposed advocacy group [with no clinical or educational expertise] that crafted this legislation, 
ostensibly to keep kids safer, but [as can be seen in other venues is more likely] to have the opposite effect.  From 
the beginning, this bill had its genesis in the minds of people that spend their time in law libraries rather than on the 
floors, units & cottages with at-risk kids. 
  
Part of my testimony before the Committee had been that all prone restraint does not result in chest compression and 
of course, at the onset of the work group's meeting, they wondered aloud how this was possible.  I offered to show 
them, and they accepted.  After my demonstration NH DRC tried to argue that kids were endangered merely by 
contact with their chest against a flat surface, even if there was no pressure to bear on the part of staff.  Fortunately, 
this flew in the face of the logic of the state senators in the room, who wondered aloud whether kids then, should be 
generally prohibited from lying on the floor, lest they expire from doing so.  There were several references, in the 
testimony, to restraint having "no therapeutic value."  I was able to remind the NH senators that kids jumping out 
windows, banging their heads on walls, scratching their faces on carpets, and punching assorted individuals in the 
nose....was also of even less therapeutic value. It was a bit amusing after  I demonstrated that not all prone restraints 
puts pressure on the back, chest or compromises breathing, that the parade of supporters that the Disabilities Rights 
Center had lined up to support their position, one by one, bailed on them. 
 
David Villiotti, Executive Director 
Nashua Children's Home 
 

3 References 
Chan, T. C., T. Neuman, T. Calusen, J. Eisele, and G. M. Vilke (2004). Weight force during prone restraint and 
respiratory function. American Journal of Forensic Medicine and Pathology, 25: 185-189. 
Chan, T.C., G.M. Vilke, T. Neuman, and J.L. Clausen (1997). Restraint asphyxiation and positional asphyxiation. 
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as there are prone restraint methods that do not restrict breathing or the student's 
ability to communicate.  Our statement that not all prone restrain restricts 
breathing or the ability to communicate is supported by all the available scientific 
evidence. The issue of whether it would be proper to ban prone restraint that does 
not restrict breathing was put squarely in front of Congress by NDRN.  Congress 
rejected NDRN's suggestion to ban prone restraint that does not restrict 
breathing.  
 

o DR's dissemination of  both factual and legal untruths as well as DR's 
dissemination of misleading and incomplete information should be stopped 
immediately as the ramifications of DR's recommendation can have very severe 
repercussions. DR is funded by taxpayer money and has an obligation to speak 
the truth, not distort it for their own end-goal.   
 

Overview: 

In its current language 704 KAR 7:160 recommendations are overreaching and at odds with 
Federal Acts, Supreme Court rulings, other Appellate Court Decisions, the laws in all 50 States, 
the laws of Kentucky, Kentucky’s Constitution and the U.S. Constitution (1) in their attempt to 
ban the use of prone/floor restraint; (2) in restricting the use of restraint as a possible treatment 
modality when it is prescribed by ‘the (professional) treatment team’ as a component of a 
student’s Individualized Education Plan (IEP) or Behavioral Plan (BP); and (3) mandating that 
the student escalate her behavior to the point of imminent bodily harm thus mandating that staff 

                                                                                                                                                                                           
Annals of Emergency Medicine, 30:578-586. 
Glatter, K. and S.B. Karch (2004). Positional asphyxia: inadequate theory? (letter). 
Forensic Science International, 141:2010-202. 
Herd, J.A. Cardiovascular response to stress. The American Physiological Society, 71: 305-330. 
Krauskopf, A., M.M. Mayerhoefer, F. Obernodorfer, B. Salemeh, A. Bur, B. Schneider, and D. Risser (2008). Does 
weight force application to the lower torso have an influence on inferior vena cava and cardiovascular parameters? 
American Journal of Emergency Medicine, 26:603-607. 
American Journal of Forensic Medicine and Pathology, 14:86. Laposata, E.A. (1991). Levitzky, M.G. (1995). 
Pulmonary Physiology, 4th ed. McGraw-Hill, NY. 
Michalewicz, B.A., T.C. Chan, G.M. Vilke, S.S. Levy, T. Neuman, and F.W. Kolkhourst (2007). Ventilatory and 
metabolic demands during aggressive physical restraint in healthy adults. Journal of Forensic Sciences, 1:171-175. 
Neuman, T. (2006). Positional and Restraint Asphyxia, In Ross, D. L. and Chan, T.C., Sudden deaths in custody, ed. 
39-57). Humana Press, Totowa, NJ. 
Parkes, J. (2000). Sudden death during restraint: A study to measure the effect of restraint positions on the rate of 
recovery from exercise. Medicine Science and the Law, 1: 39-44. 
Reay, D.T., J.D. Howard, C.L. Flinger, and R.J. Ward (1988). Effects of position restraint oxygen saturation and 
heart rate following exercise. American Journal of Forensic Medicine and Pathology, 1:16-18. 
Schmidt, P. and T. Snowden (1999). The effects of positional restraint on heart rate and oxygen saturation. The 
Journal of Emergency Medicine, 17:777-782. 
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stand by and wait until the student jeopardizes her or another’s personal safety before physically 
intervening. 
 
 
 
Effects of unduly restricting schools and educators from using restraint and/or prone 
restraint: 
 
Unduly restricting physical intervention usage and/or floor restraint has resulted in schools 
relying on police to handle more situations because action by school employees is too restrained 
to be safely undertaken.  This is exemplified by a recent lawsuit commenced against NYC Police 
Department for using excessive force in schools. Indeed there are more police officers patrolling 
New York City schools than make up the entire police forces in Washington D.C., Detroit, 
Boston, Baltiore, Dallas, Phoenix, San Francisco, San Diego or Las Vegas. 
 
Unduly restricting physical intervention usage and/or floor restraint has resulted in the 
substitution and increase in the use of pharmacological restraint many of which cause significant 
side, short and long-term effects to children. 
 
Currently 90% of states do NOT ban prone restraint in schools.4  As a result of the ban in 
Pennsylvania, many schools have had to reject students as the schools could not maintain a safe 
                                                           
4 Here are some excerpts from comments submitted by an array of Pennsylvania facilities in response to the prospect 
of the State banning the use of prone restraint.   
 
Central Counties Youth Center submitted an impact statement relating to Pennsylvania-DPW's proposed ban on 
prone restraint.  The Chief Administrator for the Center stated that by using any [floor] technique [when floor 
restraint was necessary] other than a prone restraint would require four (4) staff to be present for the  safety of the 
child and staff [rather than 1 or 2 staff for prone).  The Center further predicted a higher turnover due to the fact that 
staff will no longer feel safe, as supine restraint is not as safe for the staff or child, along with corresponding worker 
compensation and child injury claims and lawsuits. 
 
Central Counties Youth Center further stated that if they could no longer use prone restraint, they would have to hire 
larger staff as some of the smaller Youth Counselors will not be able to maintain their own much less the children's 
safety.  Hiring practices will have to change from hiring Youth Counselors who are able to communicate and 
interact with kids appropriately, to hiring staff that will be able to physically handle a restrictive procedure. 
 
Scott Spreat, Vice President of Woods Services cautioned that Stephanie Stolz, former head of the National Institute 
of Mental Health warned that over regulation of the practice of behavior modification was not in the best interests of 
the child. In Pennsylvania, which has placed high regulatory barriers restricting the use of applied behavior analytic 
strategies in our programs has resulted in reliance [over reliance] on psychotropic medications which has increased 
to almost double the national average among persons with intellectual disabilities. 
 
Scott Spreat further stated that it is the credentialed professionals and/or professional organizations that should 
define what is best for the child.  Mr. Spreat further cautioned issuing a warning of things to come if the ban was 
implemented, if administrators are to be scrutinized and questioned about every restraint use, individuals with 
significant behavior problems will be less likely to find placement in Pennsylvania programs.   
 
Scott Martin, Commissioner of Lancaster County writes: DPW's actions banning prone restraint will negatively 
impact all Pennsylvania residential treatment facilities.  When a child engages in aggressive behavior, staff are 
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environment.  There have been several school and other programs that have shut their doors to 
students because they could not maintain a safe environment given the restrictive regulations.  
These students are currently being placed in programs out of state.  Pennsylvania schools are 
some of the most dangerous in the country. 
 
School Resource Officers (SRO) are being attacked more frequently as a result because teachers 
do not feel safe intervening, and law enforcement is called more frequently.  SROs are also 
requesting to carry tasers and handguns to maintain a safe environment.  So PA's ban on prone 
restraint did absolutely nothing to create a safer environment for either teachers or students, and 
in fact did just the opposite and simply added to the increased use of law enforcement and the 
school to prison pipeline and criminalization of the student. (See, PA: Restrictive Regulations 
Promote Additional Police Intervention -- Another Student Tasered 
http://kdka.com/school/Monessen.basketball.brawl.2.1463654.html).      

                                                                                                                                                                                           
trained [in Pennsylvania, and in HWC's program] to deflect punches and kicks and to get behind the child.  For this 
point, if the child is still fighting, staff are trained to assist the child to a seated position.  However if this seated 
position cannot be maintained, the hold is transitioned to a floor hold.  There is a reason that using a prone floor hold 
is preferred to a supine (face up hold).  First, a staff member is not going to fall backwards.  Second, if the prone 
position is the natural progression of events in most restraint cases, why would we change that?  Forcing innocent 
individuals back into strike zones or causing injuries to the joints of the child [trying to turn her over or stand her 
up.]  When a child is in the prone position, they pull their arms in tight in most cases and resist them from being 
pulled out.  In order to get out of the prone position, and into a supine position, our staff would need to apply 
extreme torque on the child's shoulder, wrist and elbow joints, just to get them on their backs. 
 
When a child is on their backs in the supine position during a restraint, you are affording them a position of power to 
inflict harm.  Being in the supine position enables them to be more successful in punching, scratching, eye-gouging, 
puling hair, biting and spitting.  The most frightening tool they gain, is their ability to strike with their knees or legs.  
Unlike the prone position, the supine gives full leg striking ability which has led to many serious injuries to staff. 
 
If a resident strikes a staff member, bites, spits, hair pulls, knee kicks, they will be charged with aggravated assault.  
When a child is placed in the prone position, they are limited in their ability to further assault.  When you place them 
supine, you give them every opportunity to do so.  This increases the criminality of the child. 
 
Pennsylvania Community Providers Association (PCPA) write that in some cases it is not in the best interests of the 
child to be placed face up.  Some children and adolescents, especially those who have experienced physical violence 
or sexual abuse, may feel much more vulnerable and  "exposed" when restrained in a face up position. The supine 
position often does not allow the child the space to de-escalate since she is able to see and interact with what is 
happening around her. This may actually contribute to a stronger and more dangerous reactive behavior from the 
child, and increase in time it takes to deescalate the crisis and  a more significant impairment in the supportive and 
therapeutic relationship between the child and staff.  The prone position allows the child the space to compose 
herself without losing his dignity and respect, and PCPA has found that children have been able to compose 
themselves quicker when placed in a prone [rather than supine] position.  PCPA was also extremely critical that 
DPW was relying on advocacy based web sites and not on more credible source of data with real medical and 
behavioral experts. 
 
Central Counties Youth Center also expressed concern that the ban would result staff being hesitant to confront 
inappropriate behaviors as staff report fear of retaliation from licensing representatives.  Some potentially dangerous 
outcomes is that the children will become bullies and use intimidation believing that they will not be held 
accountable or they can easily claim they have been abused by staff when the child themselves become physically 
aggressive.  This situation has resulted in children willing to push limits further and thus increase the potential of 
harm to themselves, other students and staff.. 

http://kdka.com/school/Monessen.basketball.brawl.2.1463654.html
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Laws Governing Restraint Use In Schools: 
 
There are an abundance of laws in the U.S. governing use of force to maintain safety.  First you 
have the Constitution -- 5th and 14th which allows every person the right to life and the right to 
protect that life and one's person (or the person of another) from harm using whatever means is 
reasonable under the circumstances.  Any curtailment of this right is a violation of a person's due 
process and equal protection rights under the Declaration of Independence and the 5th and 14th 
Amendments of the Constitution. 
  
This proposed law violates the laws of Kentucky and the United States 
 
First and foremost, if passed, Kentucky’s regulation will violate its citizen’s legal right to self-
defense including their right to come to the defense of another child or adult in Kentucky using 
reasonable and proportionate force in accordance with a “reasonable person” standard. Properly 
engineered prone and supine floor holds and especially holds with established records of safety, 
are considered entirely reasonable and are used safely and appropriately in every jurisdiction 
throughout the United States. 
 
With all due respect, the unelected state appointees on the board of education have nothing 
personally at stake in terms of their own safety. Kentucky administrators will be imposing this 
regulation from the relative safety of an office while school staff risk life and limb and their  
personal reputation. This regulation unreasonably and arbitrarily forces teachers, teacher's aides 
and school administrators to keep every application of physical restraint in a standing (or seated) 
configuration, absent any regard for the students size, physical capabilities or the degree of threat 
presented to other students and faculty or the public. This proposed regulation exposes school 
staff to a dramatically increased risk of injury from the most common injury-causing dynamic of 
physical restraint usage - an uncontrolled crash to the floor. Common sense dictates, when staff  
attempt to keep a physically capable and combative student in a standing hold, it is not a question 
of whether they are going to the floor but how. Many elementary, middle school and high school 
students have substantial physical assets and are capable of presenting a level of threat that 
would render standing-only holds foolhardy and dangerous to attempt. 
  
Schools are required under Federal Law to provide training that meets the real and foreseeable 
safety needs of the school and my students. As it is both likely and foreseeable that NOT every 
physical intervention can be maintained in a standing position, the school has an obligation to 
train staff how to handle this situation so as to protect myself and others from harm. Canton v. 
Harris. By forcing staff to fight for their life to try to keep an otherwise appropriate and routine 
physical intervention in a standing configuration, the Department of Education is shifting all of 
the risk and all of the legal liability squarely onto staff’s shoulders. No police officer or school 
resource officer will ever be required to comply with this law on school property and they have 
far more skill and realistic options in the area of restraining than school employees. 
 
Aside from violating the laws of physics and staff’s personal safety, this law violates the Federal 
and Kentucky Constitutions. It also violates a constellation of Federal Laws and regulations, 
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Federal case law and Kentucky State laws that govern restraint usage in schools and human 
services. 
 
Kentucky laws violated by proposed regulation 704 KAR 7:160: 
 
First and foremost, this ban will violate school staff’s legal right to self-defense and their right to 
come to the defense of another child or adult in Kentucky using reasonable and proportionate 
force in accordance with a “reasonable person” standard. 
 
The Constitution of the State of Kentucky 
 
Section 1 states "All men are, by nature, free and equal, and have certain inherent and 
inalienable rights, among which may be reckoned: First: The right of enjoying and defending 
their lives and liberties . . . . Third: The right of seeking and pursing their safety and happiness.” 
 
Section 2 states “Absolute and arbitrary power over the lives, liberty and property of freemen 
exists NOWHERE in a republic, not even in the largest majority.” 
 
Section 26 states “To guard against transgression of the high powers which we have 
delegated, We Declare that everything in this Bill of Rights is excepted out of the general powers 
of government, and shall forever remain inviolate; and all laws contrary thereto, or contrary to 
this Constitution, shall be void.” 
 
Conclusion: Kentucky’s Constitution gives school staff the right to defend their life, liberty and 
safety by all means reasonable. An unelected state administrative body has no power to 
arbitrarily limit those rights, and pursuant to Section 26 any regulation to the contrary is 
automatically void.  As an administrative, unelected, agency, you are given the task of enforcing 
law not creating it.  Only the legislature can enact laws and only the State legislature can amend 
Kentucky’s Constitution. 
 
Kentucky Statutes 
 
(KRS 503.050) The use of physical force by a defendant upon another person is justifiable when 
the defendant believes that such force is necessary to protect himself against the use or imminent 
use of unlawful physical force by the other person. 
 
(KRS 503.080) Protection of property. 
 
(1) The use of physical force by a defendant upon another person is justifiable when the 
defendant believes that such force is immediately necessary to prevent: 
(a) The commission of criminal trespass, robbery, burglary, or other felony involving the use 
of force, or under those circumstances permitted pursuant to KRS 503.055, in a dwelling, 
building or upon real property in his possession or in the possession of another person for whose 
protection he acts; or 
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(b) Theft, criminal mischief, or any trespassory taking of tangible, movable property in his 
possession or in the possession of another person for whose protection he acts. 
(3) A person does not have a duty to retreat if the person is in a place where he or she has a right 
to be. 
 
(KRS 503.070) Protection of another 
(1) The use of physical force by a defendant upon another person is justifiable when: 
(a) The defendant believes that such force is necessary to protect a third person against the 
use or imminent use of unlawful physical force by the other person; and 
(b) Under the circumstances as the defendant believes them to be, the person whom he seeks 
to protect would himself have been justified under KRS 503 .050 and 503 .060 in using such 
protection. 
(3) A person does not have a duty to retreat if the person is in a place where he or she has a right 
to be. 
 
Conclusion: While self-protection laws are represented in Kentucky’s penal code as a 
justification defense, defense of self or others is a right.  The defense is written into the penal 
code in order to protect a person’s right to life, liberty and safety of self and others as 
enumerated in the U.S. 5th and 14th Amendments and Kentucky’s Constitution, Sections 1, 2 
and 26.  There is also a 2nd Amendment right to self-defense as per the recent SCOTUS ruling, 
Heller v. DC, written by Justice Scalia.  In its opinion, the Supreme Court specifically cites the 
inalienable right to self-defense in striking the provision requiring a handgun to be kept 
disassembled, unloaded and otherwise inoperable as contrary to that right.  If the Supreme Court 
is willing to confirm the individual right to self-defense as applied to a handgun, the same 
Supreme Court is unlikely to exclude floor or prone restraint as a necessary tool for self-defense. 
The right to life, including the right to defend and protect that life, has always been a 
fundamental Constitutional right.  Any limitation placed on that right by a State is subject to 
‘strict scrutiny’ for it to pass constitutional muster.   
 
(KRS 503.110) Use of force by person with responsibility for care, discipline, or safety of 
others. 
 
(1) The use of physical force by a defendant upon another person is justifiable when the 
defendant is a parent, guardian, or other person entrusted with the care and 
supervision of a minor or an incompetent person or when the defendant is a teacher or other 
person entrusted with the care and supervision of a minor, for a special purpose, and: 
(a) The defendant believes that the force used is necessary to promote the welfare of a minor 
or mentally disabled person or, if the defendant's responsibility for the minor or mentally 
disabled person is for a special purpose, to further that special purpose or maintain reasonable 
discipline in a school, class, or other group; and 
(b) The force that is used is not designed to cause or known to create a substantial risk of 
causing death, serious physical injury, disfigurement, extreme pain, or extreme mental distress. 
(4) The use of physical force by a defendant upon another person is justifiable when the 
defendant is a doctor or other therapist or a person assisting him at his direction, 
and: 
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(a) The force is used for the purpose of administering a recognized form of treatment which 
the defendant believes to be adapted to promoting the 
physical or mental health of the patient; and 
(b) The treatment is administered with the consent of the patient or, if the patient is a minor 
or a mentally disabled person, with the consent of the parent, 
guardian, or other person legally competent to consent in his behalf, or the treatment is 
administered in an emergency when the defendant believes that no one competent to consent can 
be consulted and that a reasonable person, 
wishing to safeguard the welfare of the patient, would consent. 
 
Conclusion.  BOE’s proposed regulation is in conflict with this statute which gives the person 
responsible for the care and well-being of the child the ability to determine what interventions 
are in the best interests of the child. 
Federal laws that are violated by proposed regulation 704 KAR 7:160:  
 
 The United States Constitution 
 

Specifically, 5th and 14th Amendment rights to 
due process/equal protection. 

 
Youngberg v. Romeo, 457 U.S. 307 (1982) 
 
This Supreme Court ruled that the legal 
responsibility for making treatment decisions is 
exclusively in the hands of the professionals who 
work directly with the child and who are best able 
to 1) determine the clinical needs of the child and 
2) balance those needs with the overall safety and 
security of the school. 

 
Canton v. Harris, 489 U.S. 378 (1989) 
 
This is a failure to train case where inadequacy of 
training can serve as the basis for 1983 liability.  
There is a duty on the part of the facility to train 
staff/teachers in interventions to deal with 
foreseeable events.  If it is foreseeable that a 
teacher may need to contain a student on the floor, 
the school has an obligation to train the teacher in 
how to perform the intervention. 
 
The Supreme Court decision in Canton v. Harris 
along with other settled law firmly places the 
responsibility for making restraint policy and 
choosing training in the hands of the schools and 
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professionals with direct responsibility for the 
students. 
 
 Failure to do so that results in harm is a common 
law violation and could be a constitutional 
violation depending on the severity and frequency 
of the harm.   
 
St. Catherine’s Care Center of Findlay v. Centers for Medicare & 
Medicaid Services, Docket No. C-01-721; Decision No Cr1190 
(June 14, 2004) 
 
A Federal Administrative Court ruled that it is the 
responsibility of the entity that directly cares for 
the client to determine crisis intervention program 
in place at the school must meet the real needs of 
the school and “neither federal reimbursement 
practices nor state screening practices relieves 
the [school] of its responsibility to provide its 
[students] with necessary care and services.”) 
 
With respect to standing only restraints, HHS in this same decision 
had this to say: 

In the case at bar, the agency was trained in standing 
restraint only and the court ruled that the crisis 
intervention and restraint training this agency was using 
was not sufficient to maintain a safe environment. The 
court held that regardless of policy, it is the 
[school’s] responsibility to provide training and tools 
for its workers that meet the "real" needs of its target 
population. If standing holds are insufficient to 
manage the specific population and maintain safety, the 
[school] has a legal obligation to provide [training in] 
holds that do. 

 
In the case at bar, the agency was trained in standing 
restraint only and the court ruled that the crisis 
intervention and restraint training this agency was using 
was not sufficient to maintain a safe environment. The 
court held that regardless of policy, it is the [school’s] 
responsibility to provide training and tools for its 
workers that meet the "real" needs of its target 
population. If standing holds are insufficient to manage 
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the specific population and maintain safety, the [school] 
has a legal obligation to provide holds that do. 

 
In conclusion, we submit that the proposed Regulation 704 KAR 7:160 is illegal and deprives 
school staff of their due process and equal protection under the law. 
 
Laws Governing Restraint Use for Treatment: 
 
704 KAR 7:160’s recommendation to ban the use of physical restraint (or physical escort from 
an area) as a form of treatment or as part of a behavioral or educational plan is in violation of an 
entire constellation of Federal and state laws, legal precedent and scientific data5 in as much as 

                                                           
5 Maslow's hierarchy of needs is a theory in psychology, proposed by Abraham Maslow in his 1943 paper A Theory 
of Human Motivation.  This is a pyramid theory based on the premise that if the physiological and safety needs of 
the individual is not met, the person will never be able to achieve full potential.  Within the deficiency needs, each 
lower level need must be met before moving to the next higher level.  Thus without meeting basic human needs i.e. 
air, food, water, clothing, shelter and safety, effective and meaningful therapy will not and cannot take place.  As 
safety is a necessary antecedent for therapy it follows that restraint or seclusion which is conducted to provide for 
the safety or physical well-being of a person is necessarily therapeutic for the person's whose safety for which it is 
being used to protect. 
 
See also the Texas Study of Patient Assault-Related Injuries in State Psychiatric Hospitals 
http://proquest.umi.com/pqdlink?did=1417805921&Fmt=7&clientI%20d=79356&RQT=309&VName=PQD&cfc=1
.  The results of this study showed that for a worker in a ward with low safety climate supervisory actins, the odds of 
experiencing a patient assault-related injury are 5 times greater than for workers in a ward with high safety climate 
supervisory actions.  Further, the odds of experiencing an assault-related injury was 2.5 times greater for 
respondents who believed that patient seclusion and restraint was not beneficial to use with patients.   
 
See also NY research study conducted by authors affiliated with the department of psychiatry at Bronx-Lebanon 
Hospital Center and Albert Einstein College of Medicine, finding that a significant decrease in the total number of 
episodes of seclusion and restraint has a corresponding significant increase of risk of harm to psychiatric patients 
and staff due to increased patient violence.  The study showed close to a 300% increase in the number of assaults on 
staff, and a 26% increase in the number of assaults on other patients.  Again showing that reducing seclusion and 
restraint to artificially low levels presents a risk to both staff and patient.  
http://psychservices.psychiatryonline.org/cgi/reprint/55/11/1311. 
 
 
Children's Health Act of 2000 (CHA).  CHA permits the use of restraint for treatment purposes "including the needs 
and behaviors of the population served" when prescribed by someone with the educational or clinical expertise to 
prescribe such treatment.  CHA Parts H and I. 
 
The Office of Civil Rights has found the use of restraints is within the purview of 504/ADA when conducted as part 
of a bona fide treatment plan. 
 
Prepared by the Massachusetts Department of Education for use by Public Education Programs in Annual Staff 
Training.  For students with disabilities  (with IEPs or 504 plans), physical restraint can be used for different reasons 
(other than danger) if reasons are detailed and part of the IEP or 504 Plan.  
 
Additional research resources on the efficacy of restraint as a therapeutic or treatment model includes: 

http://proquest.umi.com/pqdlink?did=1417805921&Fmt=7&clientI%20d=79356&RQT=309&VName=PQD&cfc=1
http://proquest.umi.com/pqdlink?did=1417805921&Fmt=7&clientI%20d=79356&RQT=309&VName=PQD&cfc=1
http://psychservices.psychiatryonline.org/cgi/reprint/55/11/1311
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it unduly restricts the use of legitimate and timely application of physical restraint or an escort 
from an area.  
   
There are three main groups of children injured by the proposed regulation: 
 
1.  Children committed or adjudicated to a residential/school setting by a Family court. 
 
2.  Children who are enrolled in a particular private or public school precisely because of the 
reputation of the school in its ability to provide for the special educational, psychological and 
psychiatric needs of the child - in the judgment of the parental authority. 
 
3. Children who must be enrolled in a particular local public school regardless of its lack of 
expertise because better choices are financially beyond the means of the parents. 
  
 
Therapeutic Value of Physical Restraint: 

Below are some of the reasons why physical restraint, when done well, can be an important, 
effective and therapeutic intervention to address the violent or aggressive behavior of children.6  

• Physical touch can be very therapeutic to children, particularly in a crisis. Touch is 
considered a basic need for all children.  When a young child is frightened, the first 
instinct is to hold on to a trusted adult.  Children who demonstrate serious acting out 
often do not know how to ask for what they need, yet supportive, firm, and safe physical 
touch can give a child a message of reassurance.  When a young child is in a crisis 
situation, touch can be one of the most reassuring interventions when the touch lets the 
child know that the adult will insure the situation will be managed safely for everyone.  

                                                                                                                                                                                           

Restraint has been found to shorten the crisis over other interventions (Miller et al., 1989).  Research studies have 
found physical restraint effective in reducing severely aggressive behavior, self-injurious behavior and self-
stimulatory behaviors (Lamberti & Cummings, 1992; Measham, 1995; Miller et al. 1989; Rolider, Williams, 
Cummings & Van Houten, 1991).  Physical restraint has been found helpful in treating aggression with dissociative 
children (Lamberti & Cummings, 1992).  Physical interventions have also been recognized in the role of re-
parenting children who have not been taught limit setting due to absent parenting (Fahlberg, 1991).  Physical 
restraint has been called an effective intervention to protect the child and others from harm and prevent serious 
destruction of property (Stirling & HcHugh, 1998).  

In two studies nearly a decade apart, physical holding produced rapid gain in internal behavioral control (Miller, 
Walker & Friedman, 1989; Sourander, Aurela & Piha, 1996).  Physical restraint has been called ethically sound 
(Sugar, 1994) and recognized for significant therapeutic benefits (Bath, 1994).  

6 The Bullet Points are from: Dr. David Ziegler, The Therapeutic Value of Using Physical Interventions To Address 
Violent Behavior In Children 
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• Emotionally defended children can become psychologically more real and available after 
an emotional release during a physical restraint.  This dynamic is not restricted to 
children.  It is often when our emotions overwhelm us that we open to learning something 
new that we have defended ourselves from.  For some children it is difficult to get to this 
place without some form of emotional meltdown that often accompanies a physical 
intervention.  

 

• Children need to know the adult will insure everyone’s safety.  The adult is responsible to 
insure the child cannot hurt him or herself or others.  The adult cannot put the 
responsibility on a child to regain inner control once it has been lost.  The amount of time 
it takes for any crisis situation to be under control, during which time chaos reigns, is the 
amount of inner fear the child has.   

 

• Young children with emotional disturbances need and often seek closeness with adults 
and violence is less threatening than other forms of intimacy.  Behavior cannot always be 
taken at face value with children who experience violent rages.  In fact, these children 
can often act counter-intuitively.  They can push you away when they want closeness, 
they can strike at you when they are beginning to care about you, and they can act in 
ways to receive reassuring touch by becoming aggressive and violent to self or others.  It 
is important to understand why a child is acting the way they are.  At times, a frightened 
child seeks and needs the reassurance of physical touch when they can’t allow themselves 
to ask for physical comfort.  It is often trusted adults that young children become violent 
with, because they know they are safe and they will get the reassurance they need.  If 
they do not find the physical reassurance they need and seek, they will often raise the 
level of acting out until they get it.  

 

• Physical restraint is the surest and most direct way to prevent injury and significant 
property damage when the child loses control.  There was an article in Children’s Voice 
(Kirkwood, 2003) describing a child doing significant damage to a company van with a 
rock.  In this example the adults stood by and did not stop the child and the author called 
this a better, however more costly, intervention.  This seems to defy common sense.  
Would any parent stand by as a child does thousands of dollars in damage to the family 
car? By standing by, instead of taking responsibility and correcting the behavior, the 
adults are reinforcing the destructive and socially maladaptive behavior. Kids, as well as 
adults, view themselves in relation to their own behavior.  It only makes sense from a 
practical and therapeutic perspective to stop children from hurting others and doing 
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damage they will use to feel worse about themselves.  Physical interventions may be the 
best way to insure this.   

 

• Traumatized children must learn that emotionally charged situations and all physical 
touch does not end in being used or abused.  The human being has several types of 
memory, including factual (explicit), subjective (implicit), emotional, experiential and 
body memories (Ziegler, 2002).  Early experiences of touch can establish a lifelong 
trajectory of meaning attributed to physical touch.  It is common that children with 
emotional disturbances have difficulty with caring touch.  Body memories need to be 
addressed while the child is still young or the child can avoid the very closeness they 
need.  Abused children learn that when someone gets angry someone else gets hurt.  
Supportive physical restraint retrains the body not to fear touch from others.   

 

• An intervention considered to be good parenting is likely to be good psychological 
treatment.  Psychologists, family therapists and parent trainers would all call stopping a 
child from running into a busy street good supervision and effective parenting.  They 
would also recommend a parent prevent an older and much larger sibling from physically 
harming a younger sibling.  It is not hard to imagine the same parenting consultants 
suggesting that when an angry child is heading for the family car with a baseball bat, that 
the bat be taken away before the damage occurs.  If these parenting interventions would 
be basic common sense to most everyone, why would some call these same interventions 
unhelpful and non-therapeutic to children with serious anger problems?  

 

• Children with emotional disturbances need the assurance that adults are safely and 
appropriately in control of the environment.  Serious acting out such as violence is often 
seeking this assurance.  Most emotional problems in children have their source in chaotic, 
abusive and/or neglectful home environments at some point in the child’s life.  To be in a 
home where the adults are not in control of themselves or the environment is like going 
down the road in the back seat of a car with no one driving, it is terrifying to a child who 
has been there.  These children often test that the adults can safely and appropriately 
manage the challenges.  Often it is only when the child has such reassurance and can rely 
on others for basic needs (Maslow), he or she can once again get back to the task of being 
a child. 

Schools are responsible for directly addressing violent behavior.  The argument that all physical 
restraints can and should be avoided at all cost may address the principle of prevention, but 
misses the point of adult responsibility/treatment.  In the extreme, even if all physical restraints 
could be avoided, how is it beneficial for a child to rage out of control while an adult passively 
stands by and allows a child in a rage to do whatever he or she wants to do.  One may call this 
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“preventing” a restraint, but how did it address the responsibility of a school to create an 
environment conducive to learning a necessary component of which would be socialization and 
the extinguishment of serious violent and antisocial behavior.7  Not having access to effective 
and safe behavior modification measures can create more risk for students and staff.  Not 
intervening when a therapeutic response is called for is not so much prevention of restraint 
as it is an abdication of adult responsibility. 
 
We also want to note: 
 
• Congress REJECTED banning the use of floor/prone restraint in schools. AND 
• Congress REJECTED banning the use of restraint as part of a student’s IEP or BP. 
 
Thwarted at the Federal level NDRN and Protection and Advocacy then started going state by 
state to try and convince legislators to enact restraint legislation that the Federal government 
repeatedly dismissed as illegal and out of hand.  
 
The American Association of State Administrators (“AASA”) Agrees with Congress 
 

• IDEA was never meant to restrict parents from receiving a unique, effective education 
plan for their child: For these students, legislation or state policy that prohibits these 
practices from being written into an individualized education plan (IEP) or behavioral 
intervention plan means that school personnel are unable to work with parents to create a 
plan for coping with the student when their behavior becomes unmanageable. Legislation 
or policy that prohibits parents and school personnel from communicating about the 
student’s needs and corresponding school interventions runs counter to the entire purpose 
of the Individuals with Disabilities in Education Act (IDEA). If IEP teams comprised of 
both parents and school personnel agree the use of seclusion and restraint will enable a 
student to remain in the least restrictive environment possible and to educationally benefit 
from the teaching and services the student needs, then these techniques should be allowed 
to be written into the student’s IEP. The IDEA statute was never meant to restrict parents 
from receiving a unique, effective education plan for their child. 

 

Conclusion: 

For the foregoing reasons we believe that 704 KAR 7:160's recommendation of the elimination 
of  physical intervention or restraint as a treatment modality is not accordance with the law nor is 
it in the best interest of the student or others.  That it is the parents, the child and the persons with 
the professional judgment, education and experience to determine what is in the best interests of 
the child should determine treatment, not attorney lobbyists/advocates or unelected State 
administrators.   
 

                                                           
7 Dr. David Ziegler, The Therapeutic Value of Using Physical Interventions To Address Violent Behavior In 
Children 
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FOR THE RECORD. We write this email not because we cannot comply with KY’s proposed 
regulation, but because the proposed regulation is a bad idea and not in the best interests of your 
educators, schools or students. 

 
RETALIATION WILL NOT BE TOLERATED.  This email is being sent in accordance with 
our first amendment right to freedom of speech which includes the right to comment on any state 
action or regulation. Any retaliation including, but not limited to, restriction of free access to a 
marketplace in order to silence and punish legal speech including i.e. limiting any school’s 
ability to purchase quality training will not be tolerated by us and should never be tolerated by a 
free society or any entity in the State of Kentucky.  
 
 
Sincerely,  
 
 

Bruce Chapman 
Bruce Chapman 
President 
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